Introduction
The historiography of late twentieth century child sex offending in England and Wales is still being uncovered and written; most recently in light of the unprecedented disclosure of cases of historic sexual abuse revealed by the Savile Inquiry and Goddard's Independent Child Sexual Abuse Inquiry into institutional abuse.
2 While the current revelations of sexual abuse over the last half century are unparalleled, at least the unrelenting publication of media reports, commentaries and prosecutions will provide an accessible and significant archive for future academic analysis. In stark contrast, the historiography relating to child sexual exploitation including incestuous relations with children during the first half of the twentieth century is much more limited. With specific reference to the crime of incest, there has been significant academic critique of the late nineteenth century debates and social discourse associated with the arguments for and against criminalization and the subsequent enactment 
This hiatus is bookended by Jackson's seminal work Child Sexual Abuse in Victorian
England and resumed by sociologist David Finkelhor's extensive contemporary studies of the phenomenon from the 1970s to the present day. 3 In between Smart provides a useful overview of how, from 1910 to 1960, child sexual abuse was perceived and understood as a form of harm but confirms that it is a much neglected period as regards more detailed scholarship. 4 One explanatory factor for this dearth of commentary is the apparent scarcity of accessible and reliable archival material detailing prosecutions of sexual offences committed against children including official court reports and, compared to the wealth of crime reportage published in the nineteenth century, newspaper coverage. Currently, Louise
Jackson and Adrian Bingham are working on an ESRC funded research project to identify the underlying reasons for this as part of mapping and analysing the social, legal and 7 first correlated this public disclosure of incest and its subsequent criminalization in the 1908 Act complemented by Jeffrey's feminist perspective of the role of moral and child welfare campaigners and Jackson's study on the contemporaneous prosecution of familial sexual assaults. 8 Bailey, a legal historian, has tracked the legislative process of the 1899-1907 Bills in his definitive account published in 1979. 9 This has been further contextualised by Bell's analysis of how the parliamentary debates constructed the crime of incest. Adopting a feminist informed critique to challenge Foucauldian theory, she examines how the conflicting proposals for criminalisation coalesced around three key themes: health and inbreeding, causation of harm and threat to the institution of the family.
10
It is not within the scope of this article (nor is there the space) to revisit the debates about whether the legislation was intended to be a protectionist measure or to assuage public and medical concerns about the genetic dangers associated with incestuous unions and eugenics arguments as these have been expertly covered by Wolfram. 11 Similarly, Bates' recent work examining the role and perspectives of medical experts (including sexologists and psychiatrists) and medical testimony and evidence in relation to the prosecution of sexual offences more generally usefully incorporates the key aspects of medical jurisprudence. 12 The aim here is to focus on the post-Act discourse as despite such compelling work there has been little critique of the immediate impact of the legislation and repercussions associated with the reporting prohibition. The paper therefore examines the judicial, legal and media responses to the criminalization of incest and in particular the reporting ban as it was these institutions that the provision most directly affected.
7 Behlmer (1982) ; Hendrick (1994 Hendrick ( , 2003 Wohl, (1978) . 8 Jeffreys (1997) . 9 Bailey and Blackburn (1979) ; Bailey and McCabe (1979) . 10 Bell (1993, ch.5) .
11 Wolfram (1983 Wolfram ( , 1987 . 12 Bates (2016).
Olafson et.al. offer a broad and comprehensive interdisciplinary survey of the literature concerning the modern history of child sexual abuse but this is primarily from a definitional and psychiatric perspective and does not specifically review incestuous abuse. They endorse the fact that despite the efforts of the early twentieth century child welfare campaigners and feminists child sexual abuse was repeatedly repressed, creating a 'long history of cultural denial' that remained unchallenged until the domestic violence campaigns of the 1970s exposed the phenomenon of child sexual abuse as materializing from the more generic categorization of physical child abuse. 13 Within this manifestation the secrecy of the incest 'taboo' and cultural reluctance to talk about such a sensitive subject was darkly concealed making access to reliable historical sources even more problematic. La Fontaine stresses that 'empirically there is considerable overlap between incest and the sexual abuse of children, but the former is not a sub-category of the latter.' 14 Mitterauer cautions that the concept of the incest taboo is primarily an 'academic construct' and one that should be dismissed as it 'tends to obscure the fundamental difference between the abhorrence of incest as an aspect of behaviour and the prohibition of incest as a social rule.' 15 However, as
Davidoff et.al. remind us, incest was one of the family secrets most silenced in family life narratives during this period making it 'almost impossible to uncover historically because its existence has been denied within most families and communities.' 16 Cohen challenges this somewhat suggesting that the Victorians regarded incest more matter-of-factly because of the problem of overcrowded housing and that the existence of such secrets generally was a necessary precursor to the subsequent development of modern family privacy. 17 But post-1908 the deliberate legal withdrawal of incest prosecutions from the public domain inevitably generated a greater reticence and reluctance to disclose and discuss such 'secrets' even behind closed doors. Thus in the context of this article it needs to be acknowledged that any restrictions on reporting incestuous acts (by judicial discretion pre-1908 and by legislation post-1908) will not only have intensified any such social taboos, but expressly and implicitly contaminated official information and responses relating to the prosecution of incestuous behaviour. It is therefore acknowledged from the outset that there are significant practical difficulties in undertaking qualitative -and even more problematically quantitativehistoriographic research into the prosecution of child sex offences due to the official censure, which began from the early nineteenth century onwards, of court reports (including the Old 13 Olafson et al. (1993, p.8) .
14 La Fontaine (1988, p.3) . 15 Mitterauer surmises that there are two aspects to the incest taboo and aversion to incestuous relationships: one based on the biological potential for 'inbreeding' and other on the social proximity of individuals (1994, pp.233-34) . 16 Davidoff et. al. (1995, p.245 Writing anonymously protected their legal integrity as did the selection by the editor of the reports to be published. 20 However, as reiterated in more detail below, reports of incestuous behaviour are inevitably rare or disguised in the reportage, not only because the press were constrained by public sensibilities but primarily because incest was not yet a crime; fathers who sexually abused their daughters were either charged with rape (or attempted rape)
provided there was sufficient evidence of non-consent, carnal knowledge under the age of consent where the girl was below marriageable age, or sexual assault.
Once incest was criminalised in 1908, the press were further constrained as the Act specifically prohibited the publication of any criminal proceedings relating to any charge or
prosecution. Yet intriguingly, despite the ban, examples of press reports and commentary can be found, particularly in The Times, albeit in insufficient numbers on which to base any scientific analysis. The fact that these cases were selected for publication strongly suggests that they were thought to be of some particular or distinct interest to the readership.
Typically, such exemplars highlight a specific legal issue or concern raised by the judge or trial lawyers relating to the enforcement of the new Act, such as, somewhat ironically, whether or not the case itself could legally be reported in the press given the 1908 Act's censure on publication.
This is an important revelation in terms of source material as the early decades of the twentieth century witnessed a significant reduction in the number of press reports in both national and local papers of rape and child sex offences despite an apparent increase in the 18 See Clark (1987); Jackson (2000) ; Wiener (2004 Ingram (1987, pp.245-247) . 23 The death penalty was rarely imposed (Sellar, 1995, p.77) but was not abolished until the Criminal Procedure (Scotland) Act 1887. 24 During the interregnum, the Commonwealth Act 1650 made incestuous marriage a felony punishable by death but after 1661 jurisdiction, according to Blackstone, reverted back to the 'feeble coercion of the spiritual court, according to the rule of canon law' cited in Bailey and Blackburn (1979, p.708) . 25 Wolfram (1987, pp.30-40) ; Morris (1992, p.140) . The Act was not repealed until the Deceased Wife's Sister's Marriage Act 1907 which, as reflected in the contemporaneous incest Bill debates, marked a significant shift from affinal to consanguineous prohibitions, see Wolfram (1987, p.141 It may also be perceived as an official endorsement of the so-called incest 'taboo', burying the issue even deeper into both the private and public consciousness.
26 Clark (1987, pp.18, 101-103) . 27 Ibid, pp.101-103); Conley (1991, p.121) . 28 D'Cruze (1998, p.169 ) 29 Conley cites a father acquitted on the grounds of consent where he admitted having sexual intercourse with his daughter for 6 years and since she was aged 11, ibid. 30 Excluding 1788-1790, Pollock (1983, p.93) . In fact one of the most regular themes in Victorian pornography was incest but it was of limited or acknowledged public circulation as it was printed privately and so expensive, see 'Sport among the She-Noodles', The Pearl, 4, 1879; Clark (1987, p.103) . 33 D'Cruze (1998); Stevenson (2000) .
Incontestably the Victorians were cognizant of the fact of incest but as Houghton asserts, 'they refused to look at life candidly. They shut their eyes to whatever was ugly or unpleasant and pretended it didn't exist. Conformity, moral pretension, and evasion -those are the hallmarks of Victorian hypocrisy.' 34 Hendrick affirms that it was an issue they were unwilling to confront, largely because 'the potentially destructive truth about human propensity to sexual abuse would have created unbearable contradictions in the logic of the [bourgeois domestic] ideal.' 35 Wohl adds that there remained an overriding public conspiracy of silence reaching 'Watergate proportions' where the word 'incest' was hardly ever used in favour of the more euphemistic 'unnatural practices', 'vice' and 'promiscuous herding'.
36
Such assertions need to be considered in light of the increasing acknowledgement and formulation of the social construct of childhood, classified by Hendricks as a chronological series of consecutive and distinguishable stages (sometimes legally defined) delineated by age, intellectual capacity and cultural context. 37 Children needed to be treated as children, not adults, but as Hoyles points out such distinction inevitably disclosed the potential for abuse: as the Victorians accepted 'the life of childhood, they also uncovered childhood sexuality'. 38 At the forefront was the 'delinquent female' bearing the irreconcilable distinction of expected innocence but who, through familial sexual exploitation, had lost her reputation and was now regarded as 'experienced' and 'precocious'. Jackson presents a number of cases in illustration confirming that in court such child witnesses had to 'prove their integrity as "witnesses of the truth"' demonstrating that they were not delinquent and that questions about whether they were 'victims or threats, morally innocent or guilty of delinquency, affected the way they were dealt with in the witness box.' 39 But in Scotland where incest was criminalized, such 'delinquency' could be harshly punished as in the example of Mary Gray, 'a girl', was sentenced to transportation for life for committing incest with her father Daniel Gray.
40
South of the border, however, child reformers, purity movements and feminist campaigners demanded equivalent legal and also social reform though not all had the same motive.
Weeks speculates that 'the social purity agitation over incest reflected middle class anxieties and tensions concerning the sanctity of family life rather than objective reality of working class conditions'. 41 In 1871 Shaftesbury pre-emptively wrote that, 'The evils …are enormous 34 Houghton (1974, p.395) . 35 Hendrick (2003, p.59) . 36 Wohl (1978, pp.200-201) . 37 Hendrick (1994, ch.1) . 38 Hoyles (1979, p.96) . 39 Jackson (2000, p.96) . 40 The Times, 2 October 1852. 41 Weeks (1989, p.31 Jackson (2000, p.49) . 47 Jeffreys, (1997, pp.17-18) . 48 Reproduced in Keating (1978) . 49 Behlmer (1982, p.70) . 50 See Jeffreys (1997, ch. 3).
The NSPCC and other prosecutory bodies such as the National Vigilance Association (NVA) used these provisions to prosecute cases of incestuous activity against girls under 16
sharing evidence with the police and others to secure convictions. But in imposing a 3 month prosecution limit from the date of the offence in respect of section 5, the Act was largely The press and the public were to be prohibited from attending any incest trial and the press from publishing anything about the criminal proceedings, including the simple fact that a person had been 57 Bell, (1993, ch.5; p.149 Wolfram (1987, pp. 138, 142 Hendrick (1994, p.67) . 63 Wolfram (1987, p.43) . 64 La Fontaine (1988, p.6 ).
grandson as it was thought there was little risk because she would be beyond child-bearing with more broadly termed offences of 'unlawful familial intercourse' but these were not approved. 67 Criminal law barrister James Morton highlighted a 1988 case where a brother and sister who had grown up independently were prosecuted but received an absolute discharge from a sympathetic judge. He asserted that the legislation was 'no longer relevant' and unfairly criminalized consensual activities between adult siblings. 68 There was an increasing averseness to using the term generally, in 1987 184 males were proceeded against for incest but this dropped to just 25 by 1997 suggesting that the legislation and associated stigma of being convicted of incest had finally run its course. 69 Thus the statistical information presented below needs to be considered in the light of the contested debate about the criminalization of incest and the actuality that the true incidence of sexual abuse in the home will always be concealed. 65 Home Office (1925, pp.13-14) . 66 Gibbens (1984, pp.18-20) . 67 Criminal Law Revision Committee (1984); Wolfram (1987, p.44) . 68 Morton, (1988 sisters, the severity of many of the sentences imposed as illustrated in Table 2 below supports the proposition that the vast majority involved daughters under the age of 16
suggesting that there was a strong will to bridge the 'justice gap' and prosecute such cases.
For these reasons it is not feasible to compare conviction rates for incest with conviction rates for other sexual offences committed against children under 16 years because of the lack of clarity in the statistical returns in relation to both the specific offences charged and the final decision and disposal. These tables should, therefore, be regarded purely for illustrative purposes. However, a breakdown of the cases heard that first year shows that the sentences imposed in many cases were severe as illustrated in Table 2 . At Stafford Assizes, a man named Leach was convicted for incest on his daughter after his wife had been compelled by the trial judge to give evidence against him. The CCA affirmed the judge's direction 82 and so he appealed to the House of Lords. 83 At common law a husband and wife were legally regarded 'as one person in the eye of the law'; a wife could only be compelled to give evidence against her husband in a criminal court if this were enshrined in statute or constituted one of the three common law exceptions where the husband was accused of high treason, personal injury to his wife, or forcible abduction followed by marriage. Section 4 of the Criminal Evidence Act 1898 permitted a wife to give 79 The Times, 17 January 1911. 80 DPP v Ball and Ball (1910) report is brief but the fact that 'the previous day had been taken up hearing the evidence of his young daughter' suggests a charge of incest. 86 A follow up report a week later that Elliott had been convicted and sentenced to five years imprisonment refers to the daughter as aged 20, she would therefore have been under 16 years at the time the offences were committed 'on divers dates' between 16 November 1910 until 15 November 1913. That she was not charged with the permitting offence is further confirmation. 87 The in camera rule only applied to the British press, absurdly, the American press could publish as much information as it could get hold of. The New York Times carried nine reports about the case from arrest to conviction but its editor was frustrated about 'the secrecy surrounding the whole affair'.
Their London correspondent was rebuffed by Scotland Yard, the East Grinstead police stated that they knew nothing of the case other than confirming 'a meagre account' had appeared in one of the London morning dailies. 88 On attending the committal hearings the journalist reported back that the 'the public press were excluded' from the first day of the trial, the public were 'rigidly excluded' and expressed surprise that 'even the local newspaper men' were excluded.'
89
The New York Times reports provide more factual information: Elliott, a well-known entrepreneur, had moved to a stately Georgian home near East Grinstead with his two daughters, Doris aged 18 and Florence 17, whose mother had died. Scotland Yard when a neighbour reported comments the daughters had made. Initially, the police were reluctant to make an arrest but corroborating statements from other neighbours and a servant confirmed their disclosures resulting in Elliott's arrest and first court appearance on 26 November at East Grinstead petty sessions. The preliminary hearings lasted 15 days producing 325 sheets of foolscap. Elliott was remanded on bail in the sum of £10,000. On 9 March 1914 he was indicted at Lewes Assizes, the trial lasted six days, 36
witnesses were subpoenaed and 74 exhibits presented. Contrary to Halsbury's concerns, the reportage can hardly be described as sensational, immoral or even euphemistic, there is no explicit reference to the word 'incest' with the charge simply described as a 'serious offence'. It is testament to the respect the British press had for the law that so little was published, but it is also disconcerting that the censure of such lengthy proceedings involving a man with means was justified as not being in the public interest. In 1918, while giving evidence to the Joint Select Committee on the Criminal Law Amendment Bill, Sir George
Riddell of the Newspaper Society pointed out the irony of the law that such 'a big case' had been fully reported in the American press but could not be reported domestically. 'I think it would be very much better that these cases should be heard publicly as other cases with regard to rape and carnal knowledge of women….These cases of incest are no more indecent in their details… they are as to the facts and details precisely on the same level…' 93 R v Simmonite (1916) Walker-Smith (1938, p.92) 97 Ibid (p.72) 98 Surprisingly, there is no mention of any such cases or concerns in his biography by Walker-Smith (1938) .
Seemingly unaware of Halsbury's rationale he added, 'How it was that Parliament enacted that these cases must be heard in secret I don't know' surmising it must have been because formerly the ecclesiastical courts heard all cases in camera. Halsbury had been concerned that publicizing incest trials would produce a vicious circle of copycat offences and sensational reportage; Darling's view was that the silence meant many accused were ignorant of the law and did not appreciate it was a criminal offence. 99 And it was not just those accused that had a limited understanding of the law.
On 6 March, trying yet another case, Darling issued a controversial edict that the in camera rule should exclude all counsel not directly engaged in a particular case so they could watch and learn how to conduct incest proceedings. 100 He generated considerable confusion initially saying it did not matter whether they were wearing full court robes while observing or not. The following day he was forced to concede that he had meant only barristers in full dress, ingeniously justifying his direction that 'it would be easier for the doorkeeper to recognize the right of those to enter who were in robes and that while not engaged in the case as such they could always be called upon in court if necessary, eg to act as amicus curiae.' As observers they could raise an argument or case not known to the judge, a duty all barristers owed to the court: 'after all a barrister learns his role best by sitting in court and watching'. Though not falling under the legal definition of incest there were some attempts to prosecute fathers who had molested their wife's child from a previous relationship. Mostly these failed,
as not only were they non-consanguineous but if the child had been born out of wedlock the courts would generally refuse to accept any evidence that would confirm their bastardy.
106
Gerald Dodson, who had married his wife when she was two months pregnant by another man, found himself in an invidious position when indicted some years later before Darling on a charge of incest against his 'adopted' daughter. As she was not his biological child Dodson wanted to prove that his daughter was a bastard to escape conviction for the crime of incest.
Darling advised the jury that 'if a man were allowed to go into the witness box and swear that a child was not his own, he might commonly be supported by his wife, and a great deal of incest would go unpunished.' 107 The jury found Dodson not guilty but this is another illustration of the legal conundrums that the Act generated and that Darling was forced to rationalise. He strongly believed that the additional shame of the public knowing of a man's immoral acts meant that 'publicity is the real penalty … Incest would be less frequent if people knew more about it.' 108 A year later Darling was forced to clear the court for a case involving four adult brothers and sisters. Repeating his mantra, 'I can say no more about it', underlines his exasperation that incest 'would be much less frequent if people knew that, since, 1908, it was a crime punishable in the criminal courts.' He also sought to distinguish adult sibling incest from child incest advocating that there should be some tolerance: 'in nearly all cases the woman consents … there are not the horrible instances of violence and so on'. 109 He affirmed this view in another adult sibling case heard in November 1920 noting that the facts were no more shocking or disgusting than many other sexual offences. The accused had started their relationship before the 1908 Act was passed producing 9 children of whom 6 had died and one suffered a mental disability. 110 He immediately wrote to The Times the following day protesting again about the absurdity of the in camera rule and the need for reform.
111
There is no question that the censure rule was applied inconsistently depending on judicial or magisterial discretion, and was largely respected, if not accepted, by a compliant press. Some judges made occasional references in their opening speeches at the Assizes which were sporadically reported but it is evident that both press and judiciary were uncertain as to Birkenhead, unequivocally proposed that the rule be repealed raising an even more important point, that as acquittals could not be announced no-one would know if an accused had been found not guilty. The Earl Russell finally acknowledged that it was no longer desirable to maintain the rule and the amendment was agreed. 120 However, a last minute ambuscade from the Commons to reform section 5, rather than repeal it, threatened to undermine the whole Bill. The Bishop of Norwich pressed the Lords to allow judges a more limited discretion to direct that a particular case be held in camera in exceptional cases.
Birkenhead was adamant: 'The right rev Prelate is in error, in my opinion, when he suggests that the whole subject of trials in camera need reconsideration. It needs no reconsideration in my opinion.' Alluding to some trial judges, presumably Darling, who had sought to get the section repealed, he reiterated that 'In no circumstances could I agree to such a proposal.'
121
Lord Phillimore, who also had experience of trying incest cases, supported the amendment justifying it as a qualification to the existing law rather than a last minute ambuscade. Earl
Beauchamp admitted that as Lord Steward of the Household under Asquith he had been responsible for persuading the Government to accept Russell's proposal in 1908 and now acknowledged it was a mistake and one that he wanted to see repealed. 122 As a result the motion was rejected and section 5 was finally replaced by section 5 CLAA 1922 but public confusion about whether incest was actually a crime remained as illustrated by Justice 
Conclusion
It initially appears that on the face of the historical record there is limited source material to analyse regarding the immediate prosecution of incest following the 1908 Punishment of Incest Act. The in camera rule ensuring cases were heard in closed court not only restricted the publication of information about such trials but reinforced the incest 'taboo' prolonging public ignorance that it was a crime, allowing some offenders to claim lack of knowledge and preventing, or at least limiting, informed public discourse. Ironically, as demonstrated here, at least the existence of the controversial in camera rule generated an amount of newspaper 
